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AND DETERMINED 


“STATE OF LOU 


WESTERN ICT, ‘august 


Suit may be 


from the,court of the seventh 


not negociable, 


name of the 


“This suit is. brought in tthe name the ° he tra 


for the of the transferee, of a note not negociable. 


dum: when there 


‘The demand is made against thé subscriber Of the snother surety, 


note, and against one only of two signed 


On this two. _questions arise. the rang. 
his Own name ? Could he sue 
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“oases: IN THE SUPREME COURT 


District, The first question is one of form, rather 
-substanee. . The nominal plaintiff declares ‘that 
acts for the benefit of the’ real party. 

titled the spit, Robert H,. Sterling, by his ag 
John, Filhiol, no objettion could be made to’th 


mode of proceeding. Instead of that, he calls hi 
_ self, the plaintiff, for the use of Robert 
3 : Wwe do not think that this alferation ought to ‘ils . 
“the sproceedings. Filhiol shows himself to 
which the ‘Suit is brought, He had the tran 
| authorisation to’ collect: if ; whether he. colle 
amiéably, o or compels its payment: by suit; in 
namé for the use of’ his’ principal, be i is within 
ine" of his powers, as agent. We think that sud 


a &: 


respect to bis demiaad of the 
“one of two sureties, who. have not bound 
solidum nor renounced the benefit 


visidn, ‘we think ‘that it is itegular and ou 


36° 


the judgment of the district court be 

_ voided atid reversed; and that judgment be 
against Russel Jones for the whole amount of 
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ste, to wit dae, it 
since the judicial demand and and that judg~ 

be entered against John Naneatrow; for 


mants of the same 
obtained the com- 
ficates, their res- 


to be examined, 
must ‘therefore show that the title to the ered js inindependently. of, 


‘himself, before he can sue the possessor. A 
It appears that “both: parties have obtained, from was 
“the commissioners cf the land office, afelinquish- 
of the rights of the U. S. on the land, $0 that, 


-agreably to the decision’ of this court in the case 


of King vs. Martin, . their previous titles, if they 


case, claims a tract ‘ of land, ‘of which the defendan missioner’s certi- 


THE STATE OF LOUISIANA. 


Arenas fom the cout ofthe sath 
Michael Hooter,’ the’ plaintiff and appellee i in this tract offland have: 


appellant, Stepheri Tipper’ is in possession. He Seles 
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2 Wests District; 


CASES IN THE SUPREME COURT 


isa petition or requéte, whic appar to 
applied for the land in dispute in the year, 1801, to” 


the intendant of: the province ‘of Louisiana. | 
foot of that. petition is:a certificate of. the 
dant of Rapides, attesting tht the th: | 


son of an ancient inhabitant of that, post, and that! > 
the certificate of the surveyor is written with hie 


‘But'no orderiof survey, no decree of 


ws 


_ any kind ig-given by the intendant or his represen~ | 


tative. The application stands unanswered. Now, 


"supposing the parties to be in the situation in which '¥ 


they ‘were before the’ relinquishment of the rights 
the U- S., would the plaintiff be. able to eject the pos- 


'sessor of the land with, such a,paper, a paper which | 


act of the party. alone, and bears not the slight- q 


| esti intimation of the grantor’ pleasure ?. 


But the plaintiff has obtained a relinquishment ri 


"the claim of the U, S. in his favour. And so has the | 


defendant. long before. him... Without. examining 
~ whether the defendant had. any better title to the @ 
land than the plaintiff, we will consider both as equal-: af 
ly. unaided by any inchoate title, at the time of their. ~ 

application to the board of commissioners ; “and the 


situation of the parties . will stand thus : either both 


certificates are of equal dignity, and then. the 
‘possessor’s ‘condition is the best;*or the first in 
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date: must and then the defendant’s title 


superior to the other. In both these points of view, a 


we see no reason the: defendane-should be dis- | 


inures to the heirs ‘of Jacob, Hooter, it was 


Fights, while that tended. purchase 
legal, cannot aval the Whether he 


“legally or. not ‘under’ Jacob ‘Hooter, {s not. in in 
question. tis enough for him, fo show that there 


JSG ; Ais 
ox a ‘title, superior to that of the | ‘ 


wit at. 


tempts to Aispossess: bim. 


‘the judgment of the district court be annulled, oe 


voidell and reversed Man and ‘that’ judgmiet ‘be tnteted 


Ae 
for the plaintiff, ils for defen- 
dant, 
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fromthe court of he sat 


‘pre This is a case, in which the appellee, who was plait 
of» tia in the court below, prayed for and obtained a ° 
order of seizure and sale of certain mortgaged 
mort: perty, described in this petition and held by the de- ) 
fenidanit' and appellant, by. purchase from mort. 
gagor,as a third ‘possessor. _ The seizure being or 
dered, ‘without ‘the creditor: having’ first 
judginien against the original debtor and mortgagofy. 
“the possessor prayed 
eeedings, which was refused by the court quo 


the preent appeal was taken 


to to the via. executivd are abrogated bythe 
it is useless in the to int | 

in. the summary Way «of seizufe and. sale, | 
_not to be doubted,’as long as ‘the ‘mortgaged pro- § 
perty remains in: the possiifsion of the original deb- 

tor. But, when it is in the hands of a third person, 
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OF THE STATE oF: LOUISIANA: 


wah the rules of the ‘Code, which res 
tliat the creditor, should before he ‘proceeds 
. This rule of proceeding is, we believe, founds 
“ito. Cia. Code 462. 
judgment of the district court be annulled,.aa 

voided and reversed, and it is further ordered that 
Whe and appellee be enjoined. from alfurs 

Martin, 410, Tessier vs, Hall, ibd. 


from the court of the fifth distict, 


This is a suit brought toler a highest 
amal a pretended ale made by Charpenti, ‘sheriffto wet up 


because another. 


‘of'St. Mary’s, to Barrabino, of a tract of land; lying bidder claims the 


bid and offers to 


‘ 
a 
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"CASES IN THE SUPREME. COURT. 
The history of this.case is shortly this.’ 


ae had been obtained by Desbois’s administrators against 1 


Brashears, the present plaintiff, execution issued tn , 


‘on the day of sale, Brashears atténded by'his a. 


BrasHears 


gent and bid for the land ; it was striken off to Bar’: 
rabino, the defendant, under the circumstances foulid | 


__by the jury, and the question to be decided by w | 
_ court on that finding is, whether a sale by a shesilh 4 


in the mode that this sale was. made, is a legal 
~ or not. ‘If it be legal, we are divested of the “a 
iit be not, we must of recover. 


Before the case is On its a pred 


_ liminary point is to be disposed of. 


A motion for anew’ trial was made, —— if 


that the verdict was contrary to evidence, and chal 
the jury did not answer, by their verdict, to the | 
fourth fact submitted onthe part of the plaintiff.. 


ay The first ground taken will not now be insisted! 


on, as all the evidence given at the trial was not » 
taken down. The second reason urged in support | 
of the motion is however correct, and the court, iti is 


conceived, must on this point remand the cause, 


“Tess. the. defendants will consent. the: verdict be 
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this question the jury answer ‘the bidding: at. 


OF THE STATE oF LOUIStANA? 


-seeret signs, on the part of Barrabino, the defendant.” 


August, 782). 


“This, at first is'no 


signs, on the ‘part of Barrabino.’ They say in reply 
that it was ‘by signs, on the part of both, refusing to 
say’ whether théy were secret or not on the: part of 
the ‘defendant, and by dding so have deprived the 
plaintiff of all the-benefit ‘he would have had in'the 
|. argument, from ‘shewing a previous and secret un 
between the sheriff and the pugchaser. 


They have. found too’ what was not submitted to 


that the bidding on the of (Crow, the _ 


x plaintiff’s agent, was by signs. Why they went into Be 
be conceived. “Had the plaintiff 


‘supposed that’ ‘they’ were about: to consider this, he 


would ‘have. been prepared on would have called 
‘testimony to’explain it, would have argued? and 
commented on ‘it; all these advantages he has’lost, 
the jury’ travelling out of the limits in whichrthie 
question was submitted them. This point is surély 
too plain to require any further argument, and itis. 
again, and with entire confidence, repeated. that the 
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cases IN THE. SUPREME: courr 


defendants must, | fi 
“v~ Consent to have ‘the verdict amended. The whole 
which.the law contemplates-parties will d& 9 
| eve from this mode of finding fcts is lot, 
court will indulge juries in travelling out of the | 


terrogatories propounded to them. 


of alienating property, one voluntary,the other, forced, 
latter.is given by law under certain formalities; 
: and these. formalities, which it prescribes, must be” 
exactly and strictly pursued : otherwise there 
alienation, Curia Philipica, juicio executive, pert 
hard, 4 Martin, 513. 
chap, 2, No. 352 357. 
‘The act of our legislative council {uide 4 
tin’s Dig. 170) directs the property. node 
execution ,to be sold after certain delays, by pie | q 
. gale, and to the highest bidder, 
jury hew have found the Barring, ts del 
fendant, was the highest bidder ; but diy have 
found that, at the time the ‘sheriff struck it off, the 4 > 
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OF THE STATE OF 


by ‘signs on the partcf ind Wink. 

And they (the- jury) have also fourid that: Ctow 

to give 3500 dollars for the land, the sheriff 

would pat it up again, and that is a in 

‘recover. There is considerable dificulty in 

pg ascertaining what formalities are required by dew, in 

ordinary actions to close the contract, between the 

parties. "The counsel for the plaintiff have been la. 

 borious and faithful im their researches and 

‘any book within their reach. ee 

wsto show, thgt the sheriff was bound to set the 

(2:Martin, Dig.170). provides that all ‘sales shall be 

between the rising and sétting of ‘the sim, says 

thing further with respect tothe formalities that must 

] be pursued, leaves ‘of 

our ancient law untouched and unrepealed. 

In the Curia Philipica; juicto executivo, p. 2, tit. 
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¥ by ‘ 


casts: IN THE’ SUPREME COURT 


West Rematey no 4, iti thet the adjudication 


co mercio tertestre, lib,, che V5, nos. 27 
also Febrero juicio executive lib. 8,'ch. 45, no. 327, 
"it islaid down in express terms that when property 
is to be sold at auction, the day and. the hour ofthe | 
day must be. advertised and that until that 
ceived. 
there most imporant and fin 


_ the moment he pleased to finish. it." It is not 
must, ensue, if these officers are not strictly req ire } g 
to obey and. pursue this law.. No man’s 
will be safe,-against whom an execution 

‘the sheriff without notice can begin a sale, at 
o'clock. in. the. “morning,” or within five minutes 
sunset in the evening, and finish it when he el 4 
| The policy and wisdom. of the laws of 
this: subject are obfious and this honourable. coat 


ty ‘ 


Shall ‘be made ‘in the ordinary form. But 
Bea ‘state what that form: is. Inthe same’work, howevéy 
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the sheriff, he cliose his hour for sale, and chose 
by s cliose ur for sale, and chosel 
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at 


Phe sale niade here, ict ‘ 
dy this formality is null and void. 
~The jury have found shit at the 
the bid was clarmed by two persons. Whenever 
this occurrence takes. place vat 
|. cularly at a forced one by the operation of law, a6 
“will be shown hereafter, it is the duty of the ‘officer 
selling, as it is the custom’ throughout the world, to 
ied put up ‘the property again; | 
cessity of the case, 
‘laces it with the auctioneer be ‘sold.’ ‘This 
auctioneer or “his agent cries it aloud, at the’price 
which is offered, he strikes it off, when no more cin 
Sif] be had it than the last bidder 
__willingness'to give, and he designates who that’ list, 
bidder is. ‘No law poihts out’ how lorig*he is 
order.to ascertain, if-any more will be given. 
common auctions, he “sometimes pauses a’ longer,’ 
a shorter time, to know. if. more ‘can 
had. ‘ ‘To limit the time indeed by legislative enact 
ment, or positive. regulgtion, ‘would be perhaps im-» 
possible. But to guard against the 
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CASES IN THE SUPREME COURT . 


Dns extensive poirr, the ‘corimoh off 
countries has provided a remedy for the safety,” 
of both purchaser and-vendor. That remedy is, that 
‘et when. the, bid is claimed ‘by two persons, the prow 
perty must be put up again, Wohithout this restrain 
Upon. auctioneers, both seller and purchaser. would 
~~ eat their merey, they could dispose of the property| _ 
any moment during the erying that they thought 
and favour whosa they pleased to the great injury 
‘of all” interested... This. custom of putting the 
iperty. upagain, when the bid is claimed by two 
Sons; the jury have found. to’ exist in this state, 
3 this is true in’ otdinary. auctions, it withil 
ten fold force to those that arecommanded by 
tive to enforce her decrees. The officer is the agent; 
‘and minister of the law, the property is sold fromi§ 
the nevessity of the case, it is directed to be disposed 
to the highest bidder, or in other words, when 
“meant by these ‘words highest bidder. The highs\ 
est bidder-at uny time the officer may chuse to strike 
No, the highest bidder that miay present hime. 
self, until. the hour is terminated at which (following 
the prdvisions of the Spanish law) he advertised the! | 
sale’ would close, or if he has adyertised none, the: ” 


f 


/ ¢ 
; 
' 
+ ‘ 
, 


a ofthe’ sun. What law gives, him, the 
| choosing his time of exposing the property;to. sale, 

] and closing that sale when he pleases? ‘Thereis none, 


why he-did-not; and the'only»way left 
__ chaser to it offs" 


asks the beriéfit of opening:it. The-jury have found: — 
 that,at the time of striking! off; the bidwasclimed = 
_ by two persons. Why didihe not put itup again? 


He could not be ignorant of the custom:existingin =, 


this state, and) in all thers, on ‘contested/bids;"no 


reason can be given, founded in either law: or justice, 


~ But this‘ was not a: publicisale, 


expression, All in’ speuk> 
ing of it; require the utmost publicity that the ‘nature 
ofthe thing’ Will admit of 


Curia Philipica, juicio, tit. Here 


‘was ‘carried! on by signs, on the part of Bartabino — 


(for tliat part:df the verdict, which allegesthesame 
practice on thé part of Crow, must be ‘laid atide)-as 


¢ 
judicial ‘sale before ‘the time advertised, and.an- - 
4 
| 
Ye 
was not submitted to the jury) contrary tovthe 


CASES 'IN'THE SUPREME COURT | 
Dist. spirit and object Of such a sale: Who, that 
quented aitctions, does not know that the character 

BAASHEANS GF bidding) his often great influence’on 

which is excited by’ tw6''or' three persons offering 

for it, enhatices the’ value; and that‘a-contest of 

--veral’ for an object calls’ im others ? All these advan 

tages are-lost to an unfortunate debtor } by permit, 
- previous’ arrangement’ with t 

bid but his. own, by ‘sarictioning a course 

ceeding which renders that private, which in its nat” 

ture should be public, thet 

gught to be notorious, and by which one 

benefits of publicity are lost, In Spain, so importar 

it considered that the: last bid should be ex: 

known; that if peice for 

~ ticle, underan idea that_more,had been, already, pro-] 

. posed. than. what in truth svas, he is not. responsible 

for the surplus between the. real. bid, and. the ¢frone: 

ous one announced. Curia Philipica, Com. terrestre | 

hb. 1, ¢. 15, no, 31. Will the court sanetion a courte 

of proceeding herey'so totally hostile. to the policy 
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ql of our law, so well calculated to introduce confusion, 
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ley 4, where positive™aw 


Batyif the ‘haw. was otherwise: than ss we con 
a tend for; when the- bids are. open.and, public {but 


} takes, the sheriff should: again have: pup. 
2 is sélling, are preferred toiall. Others; imthe same spirit “4 
clined) to’set aside’ this sale,:on the-general'reasoning = 


already urged, it is believed they:cannot avoidd@ing 
_ so from the finding of the jury; the verdict states + | 


-_ the absence of positive provisions, must de¢ide ac- 
cording to natural law and reason or 7eeeived usages. 


which by ‘the way it is not). surely when.they are 
‘secret, as here, and calculated. to.produce 


perty, when two claimed thebid... 
"In Spain;the relations ofthe party, whose property 


of humanity, the debtor himself,should had.the ae 4 

“But, to conclude, if ‘the court Sil isk 


that it is the custom in this state when'a’ bids — 


upagain, Custom, unwritten lew, Partida \, tit: 
ley 6. Our own code has provided that the judge,in — 


The case is then’ made as. strong: as if we; shewed 
an act of our legislature, that whenever, property 


re 
on | 
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Se. 
ans 
it 
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at 
he. 
val 
claimed by two°persons,that the articleshould bé set 
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an 


made tohim.ofthe suid land, by the other defendan, 


_ riff, in virtue of an execution, to satisfy a debtidue & “g 


because the court below refused 


"GASES IN/THE SUPREME 


rec@xd and statement of facts made out in this case, 
the land, claimed by the petition, in virtue of a deed 


ihe the parish: in: whichithe 
land lays ;that said land was sold by’ said. she, 


- by the petitioner; and that, at the sale of the land, the _ 
. It-has been alteady. decided by this court that the’ | 
under which the defendantBarrabino holds 
made in due form of law. 5 Martin, 190. 
_. In the court below, a judgment was given-in far | 
‘sour of the defendants, from which the petitioner. | 
has appealed, and now urgesthatthe judgment ought” 


this caus to be remand 


the new trial, upen the finding of nen 4 : 
submitted, bythejury. | 
‘The court to Gat Gites 
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: bid by signs, but notwecret signs: ‘por could they 
| have found differently, for if the signs: -had been ge- 


pose the fact submitted had ‘been whether Barrabino, 
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do not conceive’ ‘how the ii the gen 
‘tothe fact. The jury isasked; if Barrabino’swbids 
, for the land were not by'secret signs ? They answer 
that Barrabino’s and Crow’s bids were both vy signs. 
_ Now, itappears to me: that the ‘answer of the jury 
“finds the fact submitted, which is that Barrabino 


:' cret, how could the witnesses have seen them ?/ Sup- 


bid by words at the auction, and the jury’ had ans- 


answiifed the fact submitted?, Soitisin 
t case: the question asked, if thebids were 
secret'signs, the answer is*that they’ were by | 
“signs. The jury are-not/sworn to answerthe facts 
categorically, yes or'no.: The words of theact are 
the jury shall be sworn. to decide ‘the question of 
fact alleged and denied, and their verdict or opi- 
thereof’ shall be unanimously given; @e. Acts 
of the legislature of ‘1817, 32, sct. 10. So that the 
province: of the jury is, to find, he, facts anche ag 


& 
-wered that he -did by signs, Would not this. answer 
a < ‘ 
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a are: prved which they. di in thi 
both the petitioner, by his agent Crow, and.thedg | 
“But, saysithe counsel forthe petitioner, they found | 
Crow: bid also’by signs, and that fact was nat 
submitted to them. If the fact submitted was am | 
wered, the. jury finding more than was submittedto 
them, can’ be no cause of setting aside the finding 
to the fuct that was submitted. 
Before thecourt would regard this case upén 
this ground, it must'be satisfied that the answer, a | 
contended for by the petitioner, would be materitl 
to-his-cause: if it would not,’ most 
cause will not be remanded ‘upon that ground. 
a8-all thefacts come up crit the record all 


_ statement made ott,” it will be 
into 


comment upon them, as the court will 
‘them and-be enabled to ascertain the bearing tie | 
this objection of the petitioner could have upon the 


found in Martin’s Dig. 170. It is declared’ ‘that 


the propérty shalt be:advertised for a certian length 


ple 
m 
ul 
w 
a 
* 
‘ 
Age 
{ 
\ 
: 


“OF STATE OF LOUISIANA. 
Of time, tebe sold corte 
All this proven and it is also admitted, 


1820, 


‘was’ done. It is also declared that the sale must be ater 


| made between the rising and the setting of sli sun. 
need only refer the court to thé statement of facts, 


to shew'that all these: formalities were pursued, 


5 ‘petition shews they were. prey court 


of the day was not mentioned, when the ‘suldwas to 


take place. By areference to:the statement of acts, 


be seen that it was, and that’ the sherifMbegan 


tO ery the land” at, the’ time’ advertised, 


befotte twelve iad that hé left ‘the sale wns 


closed for the accommodation of the /petitioner’s 
agent; that the petitioner: by 


,an@ bid for the lari: If 


be named, it is that the party interested might know 
hen the’sale should begin, that he 
bled to attend, to watch his interests. The petitioner, 


complains ofthe want of 


inthis case, i 
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A ww to form ‘out the 
two persons claimed the same bid and? the Jang 4 
was not put up again? What is the findingof 
the jury 2 petitioner submitted this. factito 
the jury, viz: “were there not two bidders for | 
giffvstruck it off to one of them, and. 


the bid:claimed by two persons.” The fect, os 
by the jury, is ‘‘there were two bidders, but not ft 7 
the same price, Barrabino,the defendant) being thelf 
highest and last bidder, tine 
it off.” Here the fact jg.found that, when the land | 
was struck off; it was: to the defendant Barrabing, 
was the highest and the last’ Bidder.” It is 
found. ‘that the bid was claimed.by Crow,” butat | 
the same time, that it was not his bid, but Barrabie 
| no’s, who was the:/ast and highest bidder. This ig 
acompleteanswer to this ground taken by the.pe 
Were the doctrines as contended for 
titioner to be ‘recognized, they would be strange 
deed, .would amount this, two men: bid for 
at a sheriff’s sale, one bid higher thanthe other} 
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it 


wd strikes off the land to the highet Went, Discs Dimes 
bidder, who is also. the : but when the land. is 
struck off, the other repents and claims the bid and 
says he will have it; if put up again, he will give 
more. Perhaps be might, but the sheriff has al. 
ready stiifitk off the land, 

, bidder. It is nolonger.under his controlpit belongs’ 


“to.the person to whom. ityhas been struck off and, 

"sale is complete as soon. as. it is struckioff. The law 
‘says: ‘the: sheriff shall sell the land tothe:/ighest 
bidder.” MaPtin’s Dig. V70. And thejury have 
a dino was the highest bidder, 
"have found tim when a bid is claimed "by twoper- 3 
sons, the custome this state, at aucti@hs; is to 


up again. ‘I do not consider, this’ finding, if it 
| were as stated’ by the counsel, could effect our case. A a 
But, ‘the finding, of the jury was not to the extent | a 


stated: The question asked: them was “sit the, 
eiistom of auctioncers, in this state, ‘when an 


off and claimed by two persons at 
time, as their bid, to:put it up a second time?” 
answer was “It is customary with auctioneers,im 


1 | 

f 
i 

i 
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i 


vs. 


al "Fhis finding of the jury was upon the | 


dishonest man.should think proper to assert 


and they fing the 


timony of Moores whio states’ such to be: the pro. 
ceeding of auctioneers in. New-Orleans, @. Tam” 


‘willing to-admit it, for argument sake., 
that,, at bidding is so rapid ad 


confused, that the auctioneer himself often. dogg] 
not know ie th tnd, in 0 urges 


he hears the same bid, 


and when the article is struck off hejfeften calls 
“whose bid was it?” Upon. which, if two claim 
‘Put up, because ngt known | 
knew. thats 
est biddaf 
the) 


and; all who.were. present knew t 
article. would not be put up.again, 


to be, which all present knew: was: not so. 


was the case here. It is, proved that Barrabino Was 


thelaggand highest bidder, all the witnesses present 
who paith any attention to the sale, state it, The 
one, who, says, that Barrabino was, not, is. Crow hiaty 


_ self, the. petitioner’s agent, who, to be made a come 


~ 
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we 
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article a second time,”® see Major Moore’ 
— August, 1820 . 
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he (see. record). and’ who éertainly, until We a 
had an interest : in a3 much, 4s ho 
t which he agreed to do, for thé petitioner; viz"? Bement 4 
‘buy the land for ‘and the circumstances, wn- 
| q der which this witness gave in his testimony, which 
witnesses, mist have induced the “fury to throw 
aside his, testimony entirely, and to ‘give tid’ 
that Officer, whose integrity and itnpartiality, 
in the discharge of his various duties, have obtained — 


ion the’ side. “The facts found by 
jury establistr that tho’ there weté’ two bid- 
ders at the sale, Crow and Barrabino, that ‘they ‘did 
riot bid ‘tile same price: that Barrabirio, to'whom thie 
Yand was. adjudicated, was the highest’ bid- 
der and®that it is customary, with auctioneers, in 
this state, when the bid is disputed, to set up 4 


: 
fos 


0 
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n 
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@ to have. been: received. Barrabino pres 


al senting an authentic act of sale, which divested the 


plaintiff of all former title, andno fraud. having been 
alleged or.charged against the defendant , “no ‘parol 
evidence colald: be admitted. against or beyofd what 
iscontained in the act.” Civ. Code, 304, art. 252 

The oppressive conduct of the 


in thegpetition of the plaintiff, gave him no righttog 
destroy the . validity. of an authélitic: by the aid 


~. of parol évidence. It is not: insinuated that Barras 
bino. knew of, or connived at, the pretended ops | 


bidder acting in goéd faith, and purchasing, in fall 


confidence, for a fair price, from a public officer, aus a 


thorised: to sell by a mandate from a competent. 

bunal. Improper conduct on the part of the sheriff] 

Gf any had been practised) gave to the plaintiff his 

right of action for damages against that officer but 

ig  seould ‘not destroy the authority of the act’ under™ 
which ve claim, even if we suppose thatythe sheriff, 


‘had actetdishonestly (and exiet of 
having dost so) his act cannot prejudice. aritinnocent 
purchaser, acting. with good faith, which the plaine 
tiff dacs not even question ; ; but, if the court should" ~ 


pressions of the sheriff} he appears to have: been agg 
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wis 


with us, on that branch of our 


stand équally, a result. . Pre- 
however, sto the examination of the main/ques- 


_ tion, it is proper to notice the exception taken by re | 
“our adversaries. Bac. ab. 90, 2. the case, Nig 


It is dificult to conceive igs what, view: it can 
“have been taken. ‘The petition. alleges on the part — 


August, 1820 


Baasnears 


ve. 


of the plaintiff that the defendant, Burrabino,,-to 


whom the land, which he claims, was 


+ was not tife gt and the highest bidder. 


| defendants deny. al. the allegations 


That’ was*the question: of fact. and, indeed, the 


question tosbe decided by the jury. Itis im- 


possible to imagine by what course of reasonting'the. 
plaintiff arrived to the persuasion. that this question - 


was one’ “in which facts and law Were mixed and» 


which was besides impertinent and contfiry to law.” 


The act of bidding at.a public: auction isa fact 
ascertained, when’ questioned or doubted, by 


the evidence of witnesses. know indéed9f rio 
law which defines what bidding is, or what shallbe 


 considefed as bidding ; ‘but at “any rate the: actyof 
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wht manner, whether by the voice 


August, 1820. 
a but in nner done it is an act, a fact: 
Buasneaus 
. ‘Now, forthe inpertinence of the question, if Lun 


Sans, sind: 


that definition-to the’ present c case. The plaintiff states 
that Barrabino was riot the last and highest Bid J 


~ at the sale in which the land was struck off to hit, 4 


The “sheriff (one of the defendants) who sold ed 


‘land, says that Barrabino was, he himself avers it 


equally: What is the question to be decided? Wall 


_ Barrabino the highest and last bidder, will undoubted. | 
dy be the answer: And ‘this is San 


asked to the jury and ‘to which the defendant hag 


‘excepted;-because it’ was impertment™and contrary 
law> Contrary to what law? ‘fi that which 


bids questions of law to be mixed with shose ofl 
facts ? I have already: shewn that there ‘isin it. no. 7 
thing of law ; What it is purely snd one 
‘naked facts? To that which orders that all questions | 


te submitted shall arise’ from the pléadings and be per- | 
_ tinent? We-have shewn, we trust, both its natotal 
deriyation from the very words of the plaintiff's pe 
_ tition, and from those of the defendants’ answer, 
also, that, so far from’ not being pertirfént, it 
the only question in the cause. We deem useless to 


derstand well the ‘word iipertinence, it means 1 
thing not belonging or relative to an other. 
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ada any thing, to this part of the argument for 
defendants. question was proper and pertinent, 
and the’ distgiet judge did not err, in suffering. it to 
go-to the jury. If -he did not err, on-what. ground 
can our adversaries expect-to prevail beforethis tri, 

bunal Is bécause. the jary found that “itis: 
customary with auctioneers, in this state, when the 

By bid is disputed, to set the article a second time? ” 

Supposing that custom. to exist and to be i in cons 
formity with the Iw (for, it will hardly be insisted 
 thatgystoms here operate.a repeal of positivelaws) 
1a Me shewn that there were two bidders, at the 


mé-time and for the. sme price? The very re- 


they have decided, two 

price: Barrabino was the highest and-last bidder, 

-when the sheriff struck off the and. is teue, 
that the jury found that Crow. *claithed. the bid,, but 


but not at the same, 


what right he tgjdo. so It was not his bids it. 


say: 


“was that of Barrabino.. 
Is it because the ji 
iffthat ff he woukd put up the. 
be: would give for it $900 dollars 
ofthat fact; connected, as it must always stand, with 
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IN THE: SUPREME COURT 


= and wast th 
give, in the decision: of this cause, to the tardy 
wangof decisionf 
had'seen the object of his wishes pass in the handg 
of the “decisive and persevering Barrabino ? : He | th 

& While Crow was hesitating; he decided, while they th 

«o other did not yet know his own mind. But likeall 
when it was too late and when the golden 
had been left to pass unimproved. Is a solemn 
adjudication, by. the officer of a court;to 

void by the gossiping tavern talk of a garrulous old 1 P 
woud. give more, if the land 
putup again. But, it was sold to the highest 


_ after he had“ had a of that 
"We that the finding of the jy mas a 
by itself, neither to be support dyweake 
| troyed by the written testi 
But, should the court thinlk wise, and believe 
__ that, when, the evidence is ‘sent witht the finding to 
| the supreme court, it may be examined, at least 16 ee 
additional fight on the subject, be it so, We || 
not that itshould be resorted to, with that views 
| | they will see, the testimony witness describing: 
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the crowd ‘assembled at the auction sale, the sheriff Distt, q 


walking to and fro in the. gullery. of. the tavern, and, 

then crying for ten minutes the bid, which proved ee 

the last and the highest ; looking full in. the’ face of 

the undecided B. Crow, and crying aloud: “two 

thousand dollars, Mr. Barrabino’s bid,” T here was, 

the. moment, for B. Crow to speak, and to come a: 

little nearer to the mark, fixed by him, as the stopping, , 

ground : but not a word, nota sign, the land was, 


" struck ‘off to Barrabino ; théh the regrets, the decla- 


\ 


ration that he would do better, if offered another’ Op-. 
~ portunity. We can easily conceive this on the part. 


of B. Crow; but it is difficult to account, for the, 
"belief, entertained by the counsel of the plaintiff, 
any thing of that kind can render a sale void, 


Porter, in reply. Before I proceed to reply to the. 
‘arguments of the defendants’ counsel, itis proper, 
. tho’ perhaps not necessary, to call'the attention of the Rass 
_ decision of the district court, on facts found by the =. 
jury. This, of course, precludes an examination 


the evidence on which those facts are found, ex- ; 
‘cept a motion is made for a new trial To look 
into evidence, now would lead.to endless confusion; — ea 
and produce injustice, as all the 
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ae Diauiet was not taken down..- The statement, alluded by the | 3 
ww defendants’ counsel, isone that was made out, before” 


appeal was taken from the decision of the cour | 
bal refusing to receive in evidence the deed from Chan, 
pentier to Barrabino, and does not embrace that 

given on the last trial of the cause. Ifall thee @° 
_ dence came up, I should most certainly have moved : 


' this court to remand it for a new trial, and must cer. i 
tainly, I think, on such application, have succeeded, 7” 
Even, as one of the defendants’ counsel says, if there 
was no’ other evidence than Crow’s, it would te : , 
. quire more verdicts, than have been given yet, to come! 
vince any unbiassed mind that a person, sent to bid] 1. 
‘by the plaintiff, in order that the property might be 
saved for himself and family, would have suffered 
that property to be purchased by another. And 
that, tho’ the bidding was by signs, the negative tes~” =. 
timony of witnesses that they did not see these signs, 
_ should outweigh the. positive oath of a respectable J 

man, that he had made the bid, at which the lang J 

"was struck off. I should not have made these res 7 

marks, had they not been forced on me by the de 9. 
fendants’ counsel leaving the verdict and going into 
the evidence. But, I am: not surprised that they | 
" wished to travel out of it, for it certainly does wi 
@uthorise a intheir favour, 
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The: motion, to oman the cause, must succeed, West 


7 4s the defendants will not consent that the verdict 


shall be amended., The ‘finding on the fourth fact, 


‘ submitted on the part of the plaintiff, is most clearly 
irregular and illegal. ‘It does’ aot answer-to the 
_ question propounded, and it finds a fact not sub 


mitted to them.” It is said, how could the jury find 


the signs secret ? If they were secret, the witnesses 


could not have seen them. I say they could have 
found the fact, and without involving any such ab- 


: q surdity as the defendants’ counsel suppose. If, for 


example, a sheriff is seen, at an auction, to rise from 


‘tinge to time, on the price of property, and no by 


- Stander can tell where the bid comes from, nor -whose 


it > until the officer announces it, on closing the 
say it is necessarily carried on by secret 

~ signs, 5, thot is by signs known only to the auctioneer 

aad bidder, It was this fact we wished answered 5 

as it would have gone far, to have shewn the secret _ 

understanding between*the co-defendants in this suit — 


and what was their intention from the first; 


Again, it is said, the jury are not bound to ca- 

‘ tegorically answer yes or no. "That depends on how | 
the fact is submitted to them. Let us suppose, by 
of illustration, that, on a-suit brought to enforce 
the payment of a promissory note, this fact is sub+ 


Distridlt 
1820. 


Baasuears 


&ah 


4 
4 \ 
— 
x 
: 
e 
di 
* 
a 
| 
| 4 
7 
* 
a 
4. 
Se 


CASES IN SUPREME ‘court 


es. fos District mitted was or was not A. B. the defendant forced 


“thle | to ‘sign the note on which this action is brought | 
a To this they must answer he was, or he was nots 
ee and it would amount to no finding to reply, AB 
srgned the note. Still less would it be comes fi 
them, on this simple interrogatory, to go on and say, | 
C. D., the plaintiff, was’ also compelled to make tig | t 
obligation ‘to the defendant. Yet, this is what thy | 
jury have done here, in their answer to the fourth 
fact. I do not see, then, ‘how the court can refuse 
to send back the cause, so that this fact ime be _ ! 
found, 


Theifirst objection. on the merits of the case 


that no parol evidence can be received to shew that | 
the legal solemnities, required by law, have-not been: 
pursued, and in support of it the Civ. Code 304, | 
(meaning 310) art, 242, has been cited. This law 
_has no application that I can see to this case. It is” 
a (well known) provision, that parties to an a cans 
not introduce parol evidence to change that act. But ) 
what application this has to sales, made by a pur 4 
officer, who is authorised to dispose ofimy property” 
provided he does so with certain formalities, and 
_ whose act is attaked, because he has neglected them 
formalities, I am at a loss to conccive, 
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© law. says that a judicial sale shall be set aside, West'n District 


not carried on pursuant to'certain solemnities, 


Partidas and other authorities cited, in the. opening 


_of the cause) many of these solemnities, such ‘as ad- 


vertising it, selling it at public place in the” country, 


adjudicating it to the purchaser, when more 


 eannot be had for it, are all, to use a common law 


term, matters in pais. If then, parol evidence can. 
- not be introduced to prove a deviation from them, 


how can the fact be established. ? Why never. So 


a that, according to the ideas of the opposite counsel, 


‘our jurisprudence would present the curious spect- 
acle of giving a remedy, and refusing ‘all means to 


establish those facts, on which that ‘is. acs 


They say, ‘we cannot attack this act, unless we al 


lege fraud. This is again confounding a party to a: 
public act, withthe individual who complains that 
his property has been sold contrary. to law. It is ‘ 


‘true, that he, who attacks a public ‘act to: which he 


isa party, must allege error, or violence, or fraud, 
tohaveitannulled. But besides error, or violence, 
‘or fraud, the law says: a sheriff ’s sale can be set © 


‘aside for want of legal solemnities. There is no ne- 


| - cessity then to allege fraud, when the want of these 
. legal solemnities is a good ground for annulling the 


wal 


gust, 182). 
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We, District sale, Sheriff’s returns, are matter in pais, 
«be contradicted. 1 Bibb, Pollard vs. Rogers, 475, 
eee The counsel here have taken another ground, that 
tal the purchaser i is not reprehensible for irregularities 
in the officer, and have cited to that effect, Bae, i 
It is well, he turned his attention to the common . 
law for authority to that purpose. He certainly 
would have searched a long time, in the laws of this 
country, before he would have found any ‘such 
doctrine. I‘ dismiss this idea then by merely rege 
is fering the court to the authorities, cited in thy ~~ 
opening of the argument, as Ido not consider it 7 1 
respectful to discuss a subject, which has a q 
received a solemn decision ia this court. ; 
Again, it is urged that every thing must be pre~ | 
sumed. in favour of the sheriff’s deéd, and that i it | 
was preceded by all the necessary solemnities. 
I deny. Itis for the party, claiming under such title, 
to make it out. See, on this point, Williams vs. ‘— 
ton’s lessee, 4 Wheaton,. Th: 
It was asserted, ‘on the part of the plaintiff inthe 
opening of this case, that there are two modes. of F 
. alienating property, one voluntary, the other 
the latter being. given by law, after the performanie 
of certain solemnities, without which the sale 8 
_ void. See authorities before cited. 
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} the first mode- of alienation, he must shew an act ° 


"1820. 


of mine disposing of it: my consent-will not, nor: Hasonanne 


T trust, are satisfactory answers to what 


| ‘be fallen from the defendants, on: the points made 


by them, Let us now see, how those contended. 


for the plain, have been met and answered. 


Tt was contended, that, by the hw of Spain, 


which is yet in force in this country, the sheriff 


_ should have advertised the hour, as-well as the day 
Fon which the property is sold. What is the answer 
‘ ~ to this? Why, first that the court is bound to pre- 
: sume he did so ; secorid, that, if the court will leave 
_ . the verdict and look into the evidence they will see 

_ he did. This, however, cannot be done, and the 
counsel is in error, when he states, that the hour of 


}. cannot be presumed. If he claims it by the latter, be enna 
| : ‘must shew that the terms and conditions, on which: , 
: - the law says I shall be forcibly deprived of it, have . - 
|. been complied with: otherwise he shews not that. 
4 which by law’ stands in place of-my consent. . Be 
. sides, how can the plaintiff prove a negative? 


Now, if a third person claims my ‘property, West'n Districts 


‘+, $ale was advertised; no such advertisement was 
shewn, on the trial of the cause : if it had existed, it 
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‘But, admitting f for one’ moment, that it is: to ys 4 
presumed, he did advertise the hour of sale. What 
follows? Whiy, that this might be a good answer, 
bal “if the sale was attacked for that informality alone, 
: but than When, in this case, we prove that he req 
~ fused to receive an other bid, he must shew a good | 
reason why he did so. Namely, that the time % 4 ; 
vertised by him had elapsed. 
time then was advertised, at which the 
would close, the sheriff was, of course, bound ig 
receive any bid that might offer, until. the going | i 
down of the sun. The court is imperatively called” 
on to sanction and enforce this principle, unless they” . 
wish to throw into the hands of these officers, “7 
: ers -of the most arbitrary and dangerous kind. 
is contended that, as the. plaintiff was presenti 
his agent and oid, consequently, he has waved 4 
'_allillegality in the acts of the sheriff; thisis something | 
novel, and to say the least of ii, very harsh doctrines | Be. 
That, because a man sces another illegally disposing = as 
of his property and tries to prevent him, theres | 
fore he sanctions the proceeding. which he wished to 4 
defeat. If, indeed, Brashears had. succeeded in ape 
quiring the property, it might have been said that 
his purchase waved the errors, and that. having got q 


could not complain of any irregularities 
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1 saving himself in that way; as he’ was defeated in —~ 


a hard that he should’ be ‘told, because you bid to ac- 


‘hat his ‘Bat, as he failed in Wea 


| “that, by thé conduct of the’ officer it is more ‘tha 


Weil flow come to the last ‘ground, ‘taken the 

of q plaintiff, that at the time of stricking off t the land, — 

g 7 | the bid was claimed by. two persons, that one of ©. 

them: offered “to go 1500. dollars higher, if it was 

up agaiti, and that it is a custom at auctions, in 

#94 this state, when a bid is claimed by two persons, for 
the auctioneer to expose it again for sale. : 

| _ ''To the law cited by the plaintiff, on this 

d of the subject, deferidants have said ‘nothing, 

. presuming, I suppose, that, by the mode in which - 
. they would | present the facts, they. could deprive the 

of any applicatién to this case. 

first ground taken is, that 

not put up the property again, because it was struck 
offto thehighest bidder; it was (say they) no long- 

erunder the officer’s controul; without the pur- 
: J. chaser’s consent, it could not be exposed. again. It 

“would have been more satisfactory to the court, if 


quire the property, you have ‘protected me, that 
conduct, by which legally you of it. 


4 the counsel had cited some ainthority for this. The 
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Dis, he says, is, ‘gomplete as 

This, I donot think at all established, by the quotie 

: ‘oe tion from Martin’s Dig, that the sheriff shall self) 
Remreete ihe land to the highest bidder. For the question sti 
recurs what completes the sale: How long: has the 
9 highest bidder a right 1 to offer on the property. . We | 

- contend any time before the goiig down of the sup, 4 

if the officer has not advertised a. particular hours 

"the defendants contend any time the sheriff chooses, § 

"Tt is for this court to say whether they will notre: § 

quire positive law, ‘from the defendants, before ‘they 

of ‘society. 
May I add that the never contemplated | 
the property of unfortunate debtors should be adijy 
judged in the manner it has. been done here. 
justice forces the sale; the benevolence of its proview 

sions has taken. care. that it shall not be. sold, while 
more can be had. for it, for that is the meaning C 
the words highest bidder, and the reason why the a 

expression was introduced. Tf it was the reason, it ' 
is difficult to conceive that the sheriff had a right to 1 
close the sale at, 2000 dollars, when, at. the time of | 4 
stricking it off, two persons claimed the bid, and :. 
one offered, to go 1500 dollars higher ; that is cer 4 
tainiy not, selling when no more can be had for 
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| a'vengeance. Barrabinoy thereforeswiag not the high: 
Test bidde?, in the ‘meaning of the law, because the | 
ti) same verdict which finds that fost, 
*orher person claimed the bid and offered to: xo 1500 
dollars higher, because the ‘time for reeviving 


did nobyexpire until the going down of the 


ali 
‘ 4 


stin, unless the : 


=| the propery highest bidder, 
is struck offi with the fact, that it isthe 


| auctions, in ‘this'state, to put up property 


| gain, swhen two persons cftien’the bid? 
_ Frirst,they‘calf the attenition oftithe'court; that the 


mony, has todo. withthe question, 
petceiter op the 1817, 345° 


sive on! the party then by what 
 evidence'the is result ; amore evidence’ 
wasinot offered, because more, wasnot necessary, it 


was only as matter ‘of form, any testimony was’ 


given to the faét; as.it was, as. wellknown to 
Wits to every manin the courthouse. 


finding the jury. was on Major’ Mgore’s. testi~ 


Stet. 12, fouind-are conch: 
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ay tonsa N. to shew the 
there. If this statement is correct, then the. custom 
be “hat ‘when: two. persons: have 
~ same-pricey for amarticle, that it should be again pug: 
up at auction there would not be any necessityiof 
law or custom’ for that doctrine. Buty; the 
jury have found: “that it is customary:-with: aug 
> toners, in this state, whien the bid: is: disputedig 
set-up the article a second’time.. Aind.a most benef. | 
cial Custom itis. ‘The: reason it has been so ‘univer 
sally introduced, as f stated:before was,-that it 
operate asa check: upon auctioneers, in 
their friends, by striking off the article unexpectedly; | 


as a syréty thatthe. objeét exposed, should. not bay 
sold while more could be had for it. . That, wheal 

two claimed. the same bid, the exposing the artiqe| 

once more brought an. inogeased pricefor 1 This 

was the. object. ofthis custam, and without sucha: 

restraint public auctions, woujd bea. mere farce, 

the puréhasers; ang owners of the pro 


Such a custothyit js. said, sould 
men an advantage. What advantage ? That of 
«tering into: open and public: competition. withthe 
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other purchaser ean declare ‘himself, and-refuse to 


great advance will bad ont 
Atis:said,,the sheriff is arespectable is 


place. to argue a question. of thatekind but it. 
is quite clear thathe might have given stronger proofs 


of it, than the act, which has been. attacked, in 
| cause, and. by, which he has gone, “as, 
Martin, J. délivered ‘the option ‘of the court. 


a seeks to’ rescind “the ‘sale! ofva''tract of 


land of his, to dhe’ of ‘the defendants, by: the:sheriff, 


land was not exposed and: sold at public. auction, 


-as the law directs, at “the time” advertised, ‘and was: 


_striick to the defendant, altho he. was not the high- 


ag est bidder, in’ opposition to’ the request OF another 


bidder, who offered to bid 1500 dollars more. 


defendants deified all the 


under an execution, on the ground 
of the latter was oppressive and illegals’ ‘That-the. - 


} put the property up, tho” -he. ktows that. ty ding 


two last by the defendants, the others by the plaintiff. : 


and make the most of it). striking’ it off; before an 
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tide to the land in questigg 
Were, or re thee not two bidders foray Pa 
at the. same price, at othe. time. ‘the defedidant) 
Charpentierslille sheriff, sypack it ‘off to the defence al 
Bartabino, “aid” ‘Was it not claimed by: two persting 
their bid aiid who were'those persons ? 
Was or was’ not 


agent, cone ‘fighese’bidders 
bidding, at sid sion by 
signs, 0 | the part of the defendant’; 


not Crow, tell the defendant arpentienys 

immediately, after he struck off the land to. Barrabinog 

not.the eosigan, of auctioneers, iff 
this:state, when an article is struck off and claimed) 


_ said adjudication, execute a deed of sale to him, ere ann 
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The plaintiff: objected to. the seventh issue, as West 
a question, of fact and one of law, and not being per- 
it q tinent. ‘Thedistrict, judgevoverruled the 
and a bill of exceptions yas tiken. 
the others, found that: 
There’ were two bidders, tit same 
price: the defendant Barrabino being the last and 
@ ‘highest, at the time the sheriff struck the? land 
4. The bidding was carried on by | 
5. Crow told the sheriff, if be would the 
lend again, he would give $500dollars for it. 
'6, It is customary with auctioneers, in this state, 
7. The! wes ‘ff and adjudged to the 


defendant Barrabino, he being the last and highest 
bidder. 


8. ‘The shesifin 
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The finding of issue is not conform 

“able -to the question submitted it states a mates 
| ial fact, not called for by the question, viz | 
Barrabino was the last and highest bidder. 
2. The finding of the second issue ‘is. Contraty © 


to evidence in.this that i it states, that the two biddey 7 
were not at the same price, at the ‘time the. sheriff 


‘struck off the land to one of them, and that Bail @ 


birto was the last and highest bidder. . 


1) Be The finding of the seventh issue is contrary a q 


evidence, as i it states that Barrabino was the last al 
highest bidder, 


of: opinion “that the law and evidence were in 


of the defendants,” gave judgment for them, 
The plaintiff 


“Tt does. not appear. that thet is any fatal 
“in the objection made by the plaintiff to the sub | 


mission to the jury” of the: seventh issac, and 


counsel does not insist on it, in this court. er 
No new trial ought ever to be granted becaltsé | 


the jury found a fact not submitted. to thenii the 


| 


? 


remedy, in such a case, being to disregard the facts + } 


: 
Westy Distice The plaintiff rial on the 
plaintiff moved fora new trial on the follows 
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of facts, we determine whether any -part 
of the finding of | ‘the! jury be: contrary ‘toxevidence. 


account of the:insufficiency,.of the,answer 
of the jury. to the fourth issue, as the jury do.not 


say whether the signs used by Barrabino,.were ot | 
Meré.not secret. onesNothing, it therecord, shews 
‘that. the:trial was’ asked, in district court, on that 


fae required it, remand the cause for a new trial, 


notwithstanding the objection was not takeén'below, 
it does not appear to us that we ought todo it. ‘Bids 


: are often made at auctions, by a nod, without ‘ay — 


* impropriety, and the persons present have sufficient 
notice of bid, on iggbeing cried out by, the sheriff: 


_ The circumstance of Crow claiming the last bid 


as his own, could’ not’ wiithorise"the sheriff't Pt 


itis? 


the:Jand again, if the; claim was. gr 
appears. to have been, since the jury found that Bar- 
mabino was. the last and. highgst, bidder : and. that 


struck. off, but:for, different sums, 4 


Hanabino, jury. dave, fon bid, the 


pighest;,the other it to be Crow, 


according to the haveucta states Magee 
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we are to understand) the: jury to mean that, 
a bid is disputedseven withgut the least groung, 

the property» must up again, and the lagt 


1 


fo neither, allegation ‘or 
of the sheriff, in advertising the time. of salejin 
‘the mantiér required by law; he 
‘have been shéwn by the plainly, 


“Iki, therefore, ordered, adjudged and decreed, ik 
the of the court be affirmed 


W 


APPEAL fromthe court, of the fith district, 


Brownson, for the plaintiffs. "This suit isbrougit 


upon hote of ‘hand; ina negociable form 


an "The note is dated! 294’ Septy 
It was endorsed on the “25th Nov. 

‘the die the ndte’ Was giveh, certain documents were | 

pot into’ the “hands” of Miles, the: ‘original. payed) 
which, if collected, he engaged’to apply‘ to the 
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deis: that, of these demands,, the amount: Of West 
om cents, was collected befone endorses 
‘ment, and not: ‘applied according to: contract, 
| of all this, the endorsers ‘had no’ 


~ 


1820, 


Upon’ these the 'point torbe decided, by the 


het , Of the said°$274, 56 cts. fig; 


It is conceived that the equity of the case is clear 


ty in favour of the plaintiffs.' Ip thas been @uil- 


| 7. ty of a fraud, it was the defendants, not the plaintiffs, 


_ who enabled him to commit it. The note was:made 
negociable for the express purpose’ of being putin 
circulation: Its very form shews that it was’ . 


tended"to ‘be endorsed» The defendants not only 


receipt. "Third persoris would then have been duly 


theplaintifis "havea right:tolves 
over, for the wholé' sunt expressedin the note, or 


promise to Miles, but to-his order, thereby 

virtually engaging to aécept any order, which: he 
might write upon tlie back of it, payable atthe time 

therein expressed, If they!had: fot hid: fulk-confi: 

dence. in: Miles; théy ought to'liave restrdined the 

transaction. ‘Fhey should not’ have'made'the’note 

or they shotld have attached'to it the. 
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due, the assignee. 4 
“into any circumstance, existing between: the assighee 
any ‘of the previous pasties, as nothe 
affected by them. Chitty.on bills, 141, 3 Term Rey 
82. This is the general doctrine, and it is believediay 
that no book can be found 4 

It dur, be. as led notey 
is dated on the 23d of September and payable wel 
months after date, that consequently it fell due ony | 


the 23d Noy.:two. days before the endorsement wag 
which was on the 25th. But, we must; hows 
Fecollect that our enguiry is not when the” 


“expired, but when it becaine due. It is contended | 
that it did not-become due until the 25th of, 
vember, the last of the days of grace allowed for thé | 
payment of negociable paper. When .can. an insted | 
ment be said to be, due ? ‘Tt seems to 7 
any moment, when: the right to demand payment | 


commences, If this be correct, all the authorities 
Will shew that payment cannot be demanded, uptit: 


3 
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. CASES IN THE SUPREM® couRT 
—«West’n District dicieusly, it would be their aet,: and they, 

— UC we But, it is thought that the law is not less ia favoy 
Vavonan & 
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a thelast ofthe days of the dy 


aay of grace; and incase it,be must, 

treat.the bill as. dishonored: Unother cases, a pre-— 

| 1 yp. Rep 205° 

Bat, it ‘may be that 

grace are merelyan indulgence, extended ‘by cour- 

| _ tesy, tothe person bound to make thie payment, and 

thereforé, that the note ought to be considered as 

a due in fact, at the ‘expiration of the time stipulated 
init. This was indeed originally the case. But, they 

now known sind bel int and 

7] common law, or, rather in the law megchant, which 

is of all countries, as a claim of right. ‘They make 

as essential a part of the time of credit,as any por. 

tion of the time’ stipulated. “This “tie days of 

grace, which are allowed to the drawer, ate so called, 

1 “because they were formerly merely gratuitous, and 

not to'be claimed asa right by the person on whom 

incumbent'to pay, the bill, and were depen: 


a 
Bath” Canrizup & al... 
friday upon which no 
older ought the'second = 
dant.on the inclination ofthe holder, They stillre: 


2 
Gases. IN courr,, 
‘We tain the mame of griée, though ‘the custom of 
to claiin them, of bills-or notes; payablé 
at usance or afteridate, after: sight or after'a certgiy 
event.” Chitty; 272, \Poter, Fraité du conttiede | 
change 7, says* ce qu’accorde {ordonnance, 
dé gréce, que de nom, parce que c'est 
_Bitatis ratione gu’ elle aecordé, et pourie distingtit 
de celuiporté par la lettre. Hest  réellement teria 
droit c'est la loi qui le donne.” See-alsolau: 
thorities referred to in Chitty, Coleman vs. Sayer) 4 
Barnard B. R. 303, Vin. ab. tit, bills of exchange) 
(B.9, Brown vs. Hanaden, 4,Ternv Rep. 15). 
of gracias allowed, in England, anc allowed: 
the United States: Corp: vs. MeComb; 1 John. Cox 
328, Jackson vs. Richard, 2 Binn. 343, Léwis | 
Ban, 2. Binty 195, Bank of North America vs. 
tit, 4 Dall. 127,.5:Binn. 54)... of 
_ The. right also tg, days .of grace. in, all, 
| négociables paper is recognised by. .gur. 4a 
But, Pothier seems more. fully.to have decide 1 
any: authority: in: the»eommon slaw, 
_ which theeounsel for the plaintiffs has:yet been abl” 
-tofind. He'says imhis Traité du contrat de chang) 
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itat, the time due, for:payment. Apd one. reapon 


| that i it would open. a door, antedating the 
acquittance collusion between, the endorsogand, 
7 acceptor, which it might not be ,in the power of the 
endorse to Besides that the transaction.would 
appear S, because it is. the ordinary 


such bills, to send them to the. draws, 


with a receipt, at the bottom them. He 

| afterwards, id. 123, pl. 176yin speaking of compen: 

sation, that it qxtinguishes, the | bill of exchapg for 

 partorall, taking: fier the time it become due. 
185, that compensation 

 equal.to a real payment. He says again, id. pi. 184, 

that, it cannot takeieflect, except from, the timenthe 


He says again, i. p 


bill duacor after. id. 124,'5; pl 


proposes.the question, is it sufficient for compensa, 


tion, that the.time| of paygnent:ex pressed. in the bill, 
should have elapsed ? Must one qyait until the. term 


a of grave shave expired also? And he answers the 


question by saying that, since the declarationo£ 1718 


Tat, decided that he bearer ‘of, th be 


gad it should. afterwards endorsed, he oes: 
think that.the acceptor .could object ghe acquittance. a 
against the endorser, who, should afterwards\present,_ 
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"The defendgnts. ‘might, therefore, 
compensation the amount colletied | 
_ by Miles, before the 25th of November, from thede 


mand in’ hig" hands, ‘had he'not, before compensation, 
tould take efféct, passed the note the plaintiiy 
for'a valuable consideration. But, as the note Wis 


endorsed before compensation take eflect, 7 
the rulés of law, i it is Conceived that the’ “defendaniy! | ‘ 
Fecourse is upon Miles, whom they have f 
ed, to whom they have extended’ their’ 


~ 


this suits brought, was given'upion'the 294 ‘of | 
tember 1818, by the defendants, who’ “paid. tomtht 


drawee, one Miles, $274, 56 cts. before he endortel 
‘itaway, which hegid'upon the 25th day of Novem 
ber F818." |The ‘note was due two months after its 
date and made payable to ‘order. | 
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tioner’s judgment for the ‘sum of ‘$205; 44! cehts, > 


OF THE STATE’ OF LOUISIANA. 
amount of the note, for which’ they were’ stied, and Weil, 


“claiined deduction for the sunr of' $274, 56cents, | 


whidh were paid to’ Miles;before he endorsed’ the 


‘note, and the court below:was.of. opinion that they Vaveaast Wal” 4 
were entitled to‘it, and: allowed: it, giving:the peti+! 


with judicial interest from’ the 26th of November’ 


1818; until paid. ‘Phe tae ‘appealed 


All the facts.come up with the record and: the’: 


statement, and leave this court to’ determitie’ whie- 
| ther the judgment of the court below ieee be’ 
reversed. or not. 


not bound to: enquire: into the circums+ 
_ tances existing between the assignor and the drawer. 


But I shall shew that the assignee of a’ negociable 


} note after it is dite, takes it Subject to all'the equity” 
and defence: that the* drawer ‘may’ be entitled” to.” 
Chitty’ on bills; Dallas; Caines, 369, 4° 
Dallas; 870,'3: Caines, 213," John? Rep.'819, 


Johnson's cased, 51, id. 331. 


paper; assigned! itis ‘due, subject to any’ 


defence’ that the drawer may’ have) will’ weit 


that after it became due.’ 


87. 
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CASES) IN THE SUPREME ‘count 
Wastn_ Dist By a reference to the record, the court will see. 


awe that this: ‘paper is dated upon the 23d of September | 
*!'1818, and made payable two months after date. The 
Varouan bal, ‘note of course was due upon the 23d of November 
1818. Chitty on bills, 211, says “when a bill is 
on ha of ary 
“. ter date, the month expires on the Ist: of February)” 
and also a bill dated.on the 28th of. January, and pays | 
able one month. after date, the time expires on the 
28th of February.” So, in this cme, ce noe 
dated the 23d of September, and made’ payable’ two! 
months after date, the time expires upon the 
of. November, and the note was then due, but the 
law to favour the drawer, not the assignee, “tal a 
given the drawer three days of grace more. 
principle which governs in this'state is that the-ne<" 
gociable paper to compel payment from the drawer, a 
under any. circumstances, must be endorsed before 
3 it becomes due: if after it becomes due, quiet 
« defence of the drawer will be let in: and ‘a note bes!” . 
- comes due upon the day stipulated, the three aye 
grace, are a favour. only extended to the drawer, 1. 
during which the assignee cannot compel payment | 
or protest. But at the eapiration of the two monthe 
this note was due, and a legal tender of its amount| | : 
upon the 23d of November, (which was the expi- | 
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ration “of ‘the two months) to the’ dra | 
"would have béen good, andi he refused 
‘it; He could ‘never have récovered his costs in’a silit & 
brought; for the. amount of'the néte, uyion the” days 4 
of grace being expired. For the note being due upon a a 
‘the 23d of November, the drawer: had ‘thé Tight, to’ 
| i ‘discharge it then ; the delay of three days of | 
being only'a favour ‘extended ‘to him, which if he 
_ did not wish to make use of, ‘the asdignee or drawee’ 
couldnot, ‘The law gives she three days of ‘grace, ; 
“‘as a right to the drawer, to claim them, he think’ 
proper, but he does riot, he annot be compelleds It 
has to do withithe ‘time the becomes 
due ty, 206, Pothier, traité contrat 
| It is then, that this note was asigned afte? 
became due. For by a-reference to the record, it 
willbe seen, that the assignment was made lipon the 
25th' of November 1818, and the note becgime due - 
upon the 23d of the same month, and beingyas- 
’ signed after it became due, the proof of payment - 
sum of $274, 56: cts, to the: drawee’ Miles, 
before the drawers liad any notice of the: assign- 
_ ment, was correctly allowed by the court below, and: 
‘this cannot do otherwise affirm. 
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Diner, _ All the authorities, referred to by the. counsel. ag. 
the petitioners, establish:the position Ihave taken, 
the dogs of grace are only. to be 2laimed, 
by the drawer, and as the, authority from Pathieny 

which I haye referred to says “for the purposeof, 
"giving him time to raise the monzy,. to avoid having, 
his note protested, if it be not paid when due,” the, | 
words of - -Pothier are f‘afin que de. tireur, en trot 


vant de l’argent. pendant ce. tems, puisse éviterile, 


protét ; pourquoi. ce terme de dix joursieaty 


appelé un terme de faveur et de grgce.” — 


‘Look at the endorsement, the manner in which | 
is made. . It appears the petitioners required. 


drawee Miles, to, specially gugrantee the payment ¢ 


the note, this shews that, they considered the note 


as due, at. the time it was assigned, or that they” | 


respected it. had’ been paid, and: ovight tohave been, 


ontheir guard. If they did not consider the noted § 


when assigned, why require, this. special 
dorsement? It was because the note was due and had. 


lost. its‘ negotiability, and a common endorsement) | | 
would only amount the existence of the debt aid # 


no more. Civ. Code, 368, Dal: 2 


-Brownson, in reply. Chitty h has been quoted to 


shew that the note was due on the 23d of Novém- 4 , 
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ov THE STATE OF LOUISIANA, 
But she defendant’ counsel: thoyght, probably, probably, 
that bis duty compelled him-only to quote'so much 
as. would siit the point, which.be. had an interes 
| establishing, and. that, garbled extracts jwould 
f, more in his favour, than the law itself. He has there- 
fore given.ahalf.sentenee.which, whencompleted) 
am sure is far from shewing that ‘the ‘note was’ due 
on the\23d. of November. |The: author is explain- 
ing how the word. month:is) understood to. 
bills of exchange, that it means a calendar, and not 
a tunar month. He says that ‘when, a bill is dated. 
Ast of January and. payable.ene monthaften 
I] date, the monthexpires on the Ist of, 
far quoted by. the, defendants’. counsel; .“‘and with. 
the days .of grace, the billis.payable-on the 4thof 
February, unless that:day be a‘ Sunday,-and then-om 
the same sentence in continuation’) 
‘The counsel: forthe, defendants ‘has. very. 
~ niously attempted to take. the force of the authorities 
wrayed against him,as.to the effect which the days, 
grace have in postponing. the 
tiable paper, by. saying that they. are allowed for. the. 
“benefit of the drawer only. This way. of stating the. wn 
subject was, probably. chosen, with a view of draw- 
ing off the attention of the court, from the. reason 
‘| the distinction between endorsement before dae, 
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cases iN THE 


te: 

Jedge brought ‘home to the endorsee,'thatig ™ 
had been ‘so.”” If therefore this. note, payable, ay 


appears -from the receipt, atthe Vermillon Bridge, 
transférred at New+Orleans, ‘had: béen 
or three days after the ¢xpiration of ‘the 


grace, instead of being ‘endorsed two -or three 
before, I°question very whether the 
tance. would ‘not have! explained ‘sufficiently 
suspicion, which generally attaches to'an endorse 

mentiafter due. But how strong do they render ti 
case'when coupled with the fact of 

~ fore due ? How utterly impossible would it be’ hay 

any ‘human wisdom to protect itself, against frauds 
in the transfer of negotiable paper, if circumstances 

of, 
such’as exist in this ‘case are not held a sufficient 
justification fof a man’s confidence ? How comple 

tely and certainly would such a decision go to dese | By 
troy the credit and currency of these instruments, | gi 


and hew ready will’ the makers. be to collude with 
"those, who hold their paper, to give it a false and de] 
credit, if, by such a dscision, they: may be” 
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from the. losses which they. occasion Weitn District 


"ment of this note. I do:ngt'see how suspicion can 


| peattached to: this circumstance. What object:could. 


| the» plaintiffs have had in this guarantee? Did it. 


make Miles any farther-liable than he. would.have 


been without it? Not atall. For it isthe right of 
to fill up the blank 
consistent with the nature of the instrument... Itis 


only expressing in words what) would: otherwise 


have been tacitly understood. Certainly the plaintiffs, 

merchants in the habit of degling with such’ kind’. 

of paper, must have known. that” the liability of 

Miles was not increased by his saying “I .guarantée 

the payment of the within note.” If. he «chose to 
write that upon it, it could have been:mo reason for 

“the plaintiffs to refuse taking it. It neither made the 


note better.or worse. It is thought, therefore, that 
every and legal circumstance is in favour 


vee I. delivered the opinion of the court. 
~The plaintiffs, as endorses of a promissory note, 
given by the defendants to Edward Mites, instituted 
the present suit. _ 
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District: dorsement of the. note’ by Miles ‘to. the 
Farther, the note was endorsed, it was aftér 


_ & had become and.therefore, the 
deal: were entitled to set ‘sum of money, which wast! 


€> 


due, them by the original payee of the note E. Miles, } ind 

The district court gave judgment, that 2h i | due 

and evidence'being in favour of the | 

recover #205 cents, within and cot. 

The statement of facts admits, that the sun 

whith the: defendants offered to set off, 

mitted tobe that of ‘the 
back ‘that "of the payers; | 
The words; pay the contents: to Canfield 


Fi, were writténon the' back of the note, 
time of trial, by permission of the court.” 


The note bears date of September’ 284, bee 
for the sum. of $480, payable two months after date. sun 


and on the back of it was written, November 25 Ort 
1818, guarantee the payment of this note, the 
ward Miles” stat 
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“OF THE STATE OF LOUISIANA 
amount to $274, 56 cents. This sum added 


to $205, 44 cents, for which the district court - a) 
judgment, is the 4mount of the note sued-upon. 


‘The-plaintiffs’ counsel contends that ihe district 


judge erred. That the amount of.the note was-not. 
pees the time of the endorsement, as there was still ‘GS 
one day of grace to. run, and therefore, the note in. 
their hand; is their absolute property, -and they are 

| not. bound to. admit any equitable claim, which 


- the makers may have, against the original payee. 


The defendants? counsel says that the note was_ 


Pau altho’ payment of it could-not have been com- 


pulsotily required till after. the expiration of the last. 


three days of grace. That it appears that the plain. 
__ tiffs, knew that the makers had some claim to set up 


against the note; since they required a guarantee om | 

Miles. 
The defendants did not appeal: we 
not enquire whether judgment ought not to have 
been given in their favour and the amount of the | 
sum awarded is the only object of our inquiry. 
Otherwise it would be necessary toexamine whether 
there had been a legal endorsement of the note, as 


stated in the petition, and whether, when the plaintiffs 


had been satisfied with the delivery of a note payable’ 
with a mere they could | 
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The facts of the case are that ‘the origin payee, | 
this note to the plaintiffs, and’ 

guarantee the payment of it. This certainly didnot” 

> ‘make them endorsees, so as to enable them tom 

‘dorse it themselves. It may be taken as evideneeot | 
_ the sale of Miles’ claim, evidenced, by the note. Fo | 
selves the vendees of the’claim, or in the ‘name th] 
‘Miles. In either case, either as vendies'or 


or principal. This has been given them. “7 
It is therefore ordered, adjudged 


a the judgment of the district court be affirmed at | 
Ne 
: 4 


of Miles, they could recover no more than their: ens | ; 
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